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Item 1.01 Entry into a Material Definitive Agreement.
 

On January 19, 2006, Central Garden & Pet Company (the “Company”) entered into a definitive agreement (the “Acquisition Agreement”) to acquire all of the
outstanding shares of capital stock of Farnam Companies, Inc., an Arizona corporation (“Farnam”). The Company’s press release regarding its acquisition of Farnam is attached
as an exhibit to this Form 8-K.
 

Under the terms of the Acquisition Agreement, the Company is to pay a total of $287 million for the capital stock of Farnam, subject to certain adjustments. The
Company has also agreed to pay $4.1 million to an affiliate of Farnam for a parcel of real estate to be used in the operation of the acquired business.
 

The consummation of the Company’s acquisition of Farnam is subject to the receipt of necessary approvals under U.S. antitrust laws and other customary closing
conditions. The acquisition is expected to close in the Company’s second fiscal quarter ending March 25, 2006.
 

The foregoing description of the Acquisition Agreement does not purport to be complete and is qualified in its entirety by reference to the Acquisition Agreement, a
copy of which is attached as an exhibit to this Form 8-K.
 
Item 9.01. Financial Statements and Exhibits.
 
(d) Exhibits.
 

2.1
  

Stock Purchase Agreement dated as of January 19, 2006, among Central Garden & Pet Company, the Duff Family Revocable Trust and the Bassham
Trust Regarding All of the Outstanding Stock of Farnam Companies, Inc.*

99.1   Press Release dated January 19, 2006.
 
* The schedules to this agreement, as set forth in the Table of Contents of the agreement, have not been filed herewith pursuant to Item 601(b)(2) of Regulation S-K. The

Company agrees to furnish supplementally a copy of any omitted schedule to the Securities and Exchange Commission upon request.
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SIGNATURES
 
Pursuant to the requirements of the Securities Exchange Act of 1934, the registrant has duly caused this report to be signed on its behalf by the undersigned hereunto duly
authorized.
 

CENTRAL GARDEN & PET COMPANY

By:  /s/ Stuart W. Booth
 

 

Stuart W. Booth
Executive Vice President and
Chief Financial Officer

 
Dated: January 19, 2006
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Stock Purchase Agreement dated as of January 19, 2006, among Central Garden & Pet Company, the Duff Family Revocable Trust and the Bassham Trust
Regarding All of the Outstanding Stock of Farnam Companies, Inc.*

99.1  Press Release dated January 19, 2006.
 
* The schedules to this agreement, as set forth in the Table of Contents of the agreement, have not been filed herewith pursuant to Item 601(b)(2) of Regulation S-K. The
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STOCK PURCHASE AGREEMENT
 

This is a stock purchase agreement (the “Agreement”) dated as of January 19, 2006, among Central Garden & Pet Company, a Delaware corporation (the “Buyer”),
Charles B. Duff and Dorie Duff, as trustees of the Duff Family Revocable Trust created under an Agreement dated December 12, 1990 (the “Duff Trust”) and Judith K.
Bassham and Howard W. Bassham, as trustees of the Bassham Trust created under an Agreement and Declaration of Trust dated May 29, 1984 (the “Bassham Trust”) (each
trust, individually, a “Seller” and together, the “Sellers”), relating to the purchase by the Buyer from the Sellers of (a) a total of 1,923,077 shares of Class A voting common
stock, no par value (“Class A Stock”) and (b) a total of 8,076,923 shares of Class B non-voting common stock, no par value (“Class B Stock”), of Farnam Companies, Inc. (the
“Company”), an Arizona corporation, which agreement is as follows:
 

ARTICLE I
 

PURCHASE OF SHARES
 

1.1 Purchase of Shares. At the Closing described in Section 2.1, the Buyer will purchase a total of 1,923,077 shares of Class A Stock and 8,076,923 shares of Class B
Stock (together the “Shares”) from the Sellers, and the Sellers will sell the Shares (which in total will be all the Shares) to the Buyer, as follows:
 

1.1.1 The Buyer will purchase from the Duff Trust, and the Duff Trust will sell to the Buyer, 1,442,308 shares of Class A Stock and 3,830,128 shares of Class B
Stock (together, the “Duff Shares”).

 
1.1.2 The Buyer will purchase from the Bassham Trust, and the Bassham Trust will sell to the Buyer, 480,769 shares of Class A Stock and 4,246,795 shares of

Class B Stock (together, the “Bassham Shares”).
 

1.2 Purchase Price.
 

1.2.1 The purchase price to be paid by the Buyer for all the Shares (the “Purchase Price”) will be (a) the sum equal to (i) $287,000,000 (the “Agreed Price”), plus
(ii) the amount of the Company’s deposit with the Internal Revenue Service to ensure payment of taxes after the Company ceases to be an S Corporation, minus (iii) the
amount of any indebtedness of the Company or its subsidiary at the Closing Date for borrowed money (together, the “Closing Sum”), plus or minus (b) the adjustment
described in Section 1.3.

 
1.2.2 Of the Purchase Price, 52.7244% (the “Duff Percentage”) will be paid to the Duff Trust for the Duff Shares and 47.2756% (the “Bassham Percentage”) will be

paid to the Bassham Trust for the Bassham Shares.



1.3 Adjustment of Purchase Price.
 

1.3.1 The Purchase Price will be the Closing Sum, increased or decreased by the amount by which the Closing Date Adjusted Consolidated Net Worth is greater or
less than the November 30 Adjusted Consolidated Net Worth, each calculated as provided below.

 
1.3.2 In order to permit calculation of the November 30 Adjusted Consolidated Net Worth and the Closing Date Adjusted Net Worth, the Buyer and the Sellers will

do the following:
 

a. The Buyer and the Sellers will cooperate to cause the Company to deliver to the Buyer and the Sellers on the Closing Date or as soon after that as they are
available, (a) the consolidated balance sheet of the Company and its subsidiary at November 30, 2005 (the “November 30 Balance Sheet”), certified by Eide
Bailly & Co. to have been prepared in accordance with accounting principles generally accepted in the United States (“GAAP”) and fairly to present the
consolidated financial condition of the Company and its subsidiary at that date and (b) a consolidated statement of net assets of the Company and its subsidiary at
November 30, 2005 (the “November 30 Net Asset Statement) consisting of the November 30 Balance Sheet, adjusted to eliminate (i) all cash, and all securities held
by the Company as investments and not related to the operation of the business of the Company or its subsidiary (“Investment Assets”), reflected on the
November 30 Balance Sheet, other than the cash and Investment Assets totaling $443,761.82 held in Account No. 3BA-352932 with M&I Brokerage Services, Inc.
(the “Deer Payment Account”), (ii) any indebtedness of the Company or its subsidiary for borrowed money reflected on the November 30 Balance Sheet and
(iii) the book value reflected on the November 30 Balance Sheet of any assets that are required by Section 5.4 to be sold prior to the Closing Date. An example of
the November 30 Net Asset Statement, based upon an assumed November 30 Balance Sheet, and the adjustments made to create that November 30 Net Asset
Statement, is attached as Schedule 1.3.2-A.

 
b. Not later than 60 days after the Closing Date (or after such later date as is 30 days after the November 30 Balance Sheet is delivered to the Buyer), the

Buyer will deliver to the Sellers a consolidated statement of net assets of the Company and its subsidiary at the Closing Date (the “Closing Date Net Asset
Statement”), consisting of the consolidated balance sheet of the Company and its subsidiary at the Closing Date (the “Closing Date Balance Sheet”) prepared in
accordance with GAAP applied in the same manner as it was applied in preparing the November 30 Balance Sheet, adjusted to eliminate any indebtedness of the
Company or its subsidiary for borrowed money reflected on the Closing Date Balance Sheet.

 
1.3.3 Unless within 30 days after the November 30 Net Asset Statement is delivered to the Buyer and the Sellers, the Buyer gives a notice (an “Objection Notice”)

to the Sellers, or at least one of the Sellers gives an Objection Notice to the Buyer, in which it states that it believes that the adjustments reflected on the November 30 Net
Asset Statement are not correct or are not complete, specifying in reasonable detail the respects in which the adjustments reflected on the November 30 Net Asset
Statement are not correct or are not complete, the adjusted consolidated net worth shown on the November 30 Net Asset Statement will be conclusively deemed to be the
adjusted consolidated net worth of the Company and its subsidiary at November 30, 2005 (the “November 30 Adjusted Consolidated Net Worth”).

 
- 2 -



1.3.4 Unless within 30 days after the Buyer delivers the Closing Date Net Asset Statement to the Sellers, at least one of the Sellers gives an Objection Notice to the
Buyer in which it states that it believes either that (i) the Closing Date Balance Sheet was not prepared in accordance with GAAP applied in the same manner in which it
was applied in preparing the November 30 Balance Sheet or (ii) the adjustments reflected on the Closing Date Net Asset Statement are not correct or are not complete,
specifying in reasonable detail the respects in which the Closing Date Balance Sheet was not prepared in accordance with GAAP applied in the same manner in which it
was applied in preparing the November 30 Balance Sheet or the adjustments reflected on the Closing Date Net Asset Statement are not correct or are not complete, the
adjusted consolidated net worth shown on the Closing Date Net Asset Statement will be conclusively deemed to be the adjusted consolidated net worth of the Company
and its subsidiary at the Closing Date (the “Closing Date Adjusted Consolidated Net Worth”).

 
1.3.5 If within the 30 day period described in Section 1.3.3, the Buyer or a Seller delivers an Objection Notice with regard to the November 30 Net Asset Statement,

or within the 30 day period described in Section 1.3.4, a Seller delivers an Objection Notice with regard to the Closing Date Net Asset Statement, the Buyer and the Sellers
will make a good faith effort to agree upon the November 30 Adjusted Consolidated Net Worth or the Closing Date Adjusted Consolidated Net Worth, as applicable,
within 45 days after an Objection Notice is delivered. If the Buyer and the Sellers are unable to agree within the applicable 45 day period upon the November 30
Consolidated Net Worth or the Closing Date Consolidated Net Worth, the Buyer and the Sellers will refer all items specified in the applicable Objection Notice that have
not been resolved by agreement among them to KPMG or another firm of independent public accountants agreed to by the Buyer and the Sellers (the “Accounting Firm”)
with a request that within 30 days the Accounting Firm (a) determine (i) the proper resolution of each of the items specified in the Objection Notice to which the Buyer and
the Sellers have not agreed, and (ii) the November 30 Adjusted Consolidated Net Worth or the Closing Date Adjusted Consolidated Net Worth, as applicable, after giving
effect to all changes to the applicable Net Asset Statement resulting from resolution of items specified in the Objection Notice, whether by agreement among the Buyer and
the Sellers or due to determinations by the Accounting Firm, and (b) deliver to the Buyer and the Sellers a statement showing the November 30 Adjusted Consolidated Net
Worth or the Closing Date Adjusted Consolidated Net Worth, as applicable, together with a description of how it was calculated. The November 30 Adjusted Consolidated
Net Worth or the Closing Date Adjusted Consolidated Net Worth agreed to by the Buyer and the Sellers or determined by the Accounting Firm will be conclusively
deemed to be the November 30 Adjusted Consolidated Net Worth or the Closing Date Adjusted Consolidated Net Worth.

 
1.3.6 On a day specified by the Buyer, which will be not fewer than three nor more than ten days after the day on which both the November 30 Adjusted

Consolidated Net Worth and the Closing Date Adjusted Consolidated Net Worth have been conclusively determined as set forth in Section 1.3.3, 1.3.4 or 1.3.5, the Buyer
will pay to the Sellers, or the Sellers will pay to the Buyer, the sum by which the Closing Date Adjusted Consolidated Net Worth is greater or less than the November 30
Adjusted Consolidated Net Worth. Of the amount the Sellers are entitled to receive, or are required to pay, as described in this Section 1.3.6, the Duff Percentage will be
paid to or by the Duff Trust and the Bassham Percentage will be paid to or by the Bassham Trust.
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ARTICLE 2
 

THE CLOSING
 

2.1 Time and Place of Closing. The closing (the “Closing”) of the purchase of the Shares will take place at the offices of Clifford Chance US LLP, 31 West 52nd Street,
New York, New York, at 10:00 a.m., New York City time, on the day (the “Closing Date”) which is the last to occur of (i) February 15, 2006, (ii) the third business day after
the day on which all waiting periods under the Hart-Scott-Rodino Antitrust Improvements Act of 1976 (the “HSR Act”) expire or are terminated or (iii) the third business day
after the day on which all the conditions in Article 6 (other than conditions which it is contemplated will be satisfied at the Closing) have been satisfied or waived.
 

2.2 Sellers’ Actions at Closing. At the Closing, the Duff Trust will deliver to the Buyer the certificates representing all the Duff Shares and the Bassham Trust will
deliver to the Buyer the certificates representing all the Bassham Shares, all of which certificates will be endorsed or accompanied by documents of assignment which comply
with the requirements of Section 8-401 of the Uniform Commercial Code as in effect in the State of Arizona.
 

2.3 Buyer’s Actions at Closing. At the Closing, the Buyer will deliver to the Sellers the following:
 

2.3.1 Evidence of a wire transfer of immediately available funds to an account of the Duff Trust specified at least 24 hours before the Closing by Charles B. Duff, in
an amount equal to the Duff Percentage of the Closing Sum.

 
2.3.2 Evidence of a wire transfer of immediately available funds to an account of the Bassham Trust specified at least 24 hours before the Closing by Judith K.

Bassham, in an amount equal to the Bassham Percentage of the Closing Sum.
 

2.3.3 A letter acknowledging that the Buyer will be acquiring the Shares for investment, and not with a view to their resale or distribution.
 

ARTICLE 3
 

REPRESENTATIONS AND WARRANTIES OF THE SELLERS
 

3.1 Individual Representations and Warranties of the Sellers. Each of the Sellers represents and warrants to the Buyer, as to itself but not as to the other Seller, as follows:
 

3.1.1 Sellers’ Formation.
 

a. The Duff Trust is a trust created under an Agreement dated December 12, 1990, among Charles B. Duff and Dorie Duff, as grantors, and Charles B. Duff
and Dorie Duff, as trustees. The trustees of the Duff Trust have the power and authority to hold in trust and sell the property and assets owned by the Duff Trust,
including the Duff Shares.
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b. The Bassham Trust is a trust created under an Agreement and Declaration of Trust dated May 29, 1984, among Judith K. Bassham and Howard W.
Bassham, as grantors, and Judith K. Bassham and Howard W. Bassham, as trustees. The trustees of the Bassham Trust have the power and authority to hold in trust
and sell the property and assets owned by the Bassham Trust, including the Bassham Shares.

 
3.1.2 Seller’s Authorization. The trustees of the Seller have all power and authority that is necessary to enable them to enter into this Agreement in their capacity as

trustees of the Seller and to cause the Seller to carry out the transactions contemplated by this Agreement. This Agreement has been duly executed and delivered by the
trustees of the Seller and constitutes a valid and binding agreement of the Seller, enforceable against the Seller in accordance with its terms.

 
3.1.3 No Conflict or Default.

 
a. If the consents described on Schedule 3.1.3 are obtained, neither the execution and delivery of this Agreement or of any document required to be delivered

in accordance with this Agreement nor the consummation of the transactions contemplated by this Agreement or by any document required to be delivered in
accordance with this Agreement will violate, result in a breach of, or constitute a default (or an event which, with notice or lapse of time or both, would constitute a
default) under (i) the trust agreement creating the Seller, (ii) any agreement or instrument to which the Seller is a party or by which it is bound or (iii) any law, or
any order, rule or regulation of any court or governmental agency or other regulatory body having jurisdiction over the Seller.

 
b. No court approvals or authorizations, governmental filings, authorizations, approvals or consents, or other governmental action, other than the termination

or expiration of waiting periods under the HSR Act, are required to permit the Seller to fulfill all its obligations under this Agreement.
 

3.1.4 Ownership of Shares. The Seller owns all the Shares it is selling free and clear of any liens or encumbrances. Except as shown on Schedule 3.1.4, the Seller
has not granted any option or right, and is not a party to any other agreement, which requires, or upon the passage of time, the payment of money, or the occurrence of any
other event, may require the Seller to transfer any Shares to anyone other than the Buyer. When the Buyer acquires Shares from the Seller as contemplated by this
Agreement, the Buyer will become the owner of those Shares, free and clear of any liens, encumbrances or claims of other persons, other than (i) liens or encumbrances
imposed by reason of acts of the Buyer and (ii) restrictions imposed generally by applicable securities laws.

 
3.2 Joint Representations and Warranties of the Sellers. The Sellers, jointly and severally, represent and warrant to the Buyer as follows:

 
3.2.1 Corporate Organization and Qualification.

 
a. The Company and its subsidiary each is a corporation duly organized, validly existing and in good standing under the laws of the state of its incorporation.

 
- 5 -



Schedule 3.2.1-A contains copies of the Certificate of Incorporation and all amendments, and of the by-laws, of the Company, as in effect on the date of this
Agreement.

 
b. The Company and its subsidiary each is qualified to do business as a foreign corporation in each state in which it is required to be qualified, except states

in which the failure to qualify, in the aggregate, would not have a Material Adverse Effect. As used in this Agreement, the term “Material Adverse Effect” means a
material adverse effect upon (i) the consolidated financial position of the Company and its subsidiary, or (ii) the consolidated results of operations of the Company
and its subsidiary compared with the consolidated results of their operations during the same period of the prior year, or (iii) the business, operations or prospects of
the Company and its subsidiary taken as a whole. Schedule 3.2.1-B is a list of all the jurisdictions in which the Company or its subsidiary is qualified to do business
as a foreign corporation on the date of this Agreement.

 
3.2.2 Capitalization. The only authorized stock of the Company is 5 million shares of Class A Stock and 10 million shares of Class B Stock. The Shares are the only

issued and outstanding shares of stock of the Company. Each of the Shares has been duly authorized and issued and is fully paid and nonassessable. The Company has not
issued any options, warrants or convertible or exchangeable securities which are outstanding, and is not a party to any other agreements, which require, or upon the passage
of time, the payment of money or the occurrence of any other event may require, the Company to sell or issue any of its stock.

 
3.2.3 Subsidiaries. Thompson Veterinary Supplies, Inc., an Arizona corporation, is the only corporation or other entity of which the Company owns directly or

indirectly 50% or more of the equity (any corporation or other entity of which the Company owns directly or indirectly 50% or more of the equity being a “subsidiary” of
the Company). The Company owns all the outstanding shares of its subsidiary. Each of the shares owned by the Company of its subsidiary has been duly authorized and
validly issued and is fully paid and non-assessable. Neither the Company nor its subsidiary has issued any options, warrants or convertible or exchangeable securities
which are outstanding, or is a party to any other agreements, which require, or upon the passage of time, the payment of money or the occurrence of any other event may
require, the Company or its subsidiary to sell or otherwise transfer to anyone or issue any stock of, or other equity interest in, the subsidiary.

 
3.2.4 Equity Investments. Except as shown on Schedule 3.2.4, the Company does not own 20% or more of the equity of any entity other than its subsidiary.

 
3.2.5 Financial Statements. Schedule 3.2.5 contains the audited consolidated financial statements of the Company and its subsidiary at and for the fiscal years ended

November 30, 2002, November 30, 2003 and November 30, 2004, and unaudited information regarding the consolidated financial condition and results of operations of
the Company and its subsidiary at and for the eleven months ended October 31, 2005. These financial statements and this financial information were prepared in
accordance with GAAP applied on a consistent basis and present fairly the consolidated financial condition and results of operations of the Company and its subsidiary at
the dates, and for the periods, to which they relate, except that the financial information at and for the period ended October 31, 2005 does not include footnotes or the
information that would be required by GAAP to be included in footnotes.
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3.2.6 Absence of Material Adverse Change. Except as shown on Schedule 3.2.6, since October 31, 2005, (i) there has not been a material adverse change in the
consolidated financial condition of the Company and its subsidiary or in the consolidated results of their operations compared with the consolidated results of operations of
the Company and its subsidiary for the same period of the prior year, (ii) the Company and its subsidiary have conducted their businesses in the ordinary course and in the
same manner in which they were conducted prior to October 31, 2005 and (iii) there has not been any material adverse change, or any event of which any trustee of a
Seller or officer of the Company is aware which could reasonably be expected to cause a material adverse change, in the business, operations, prospects (other than solely
as a result of circumstances generally affecting one or more of the industries in which the Company or its subsidiary does business and does not disproportionately affect
the Company and its subsidiary taken as a whole), properties or financial condition of the Company and its subsidiary taken as a whole.

 
3.2.7 Sufficiency of Assets. The assets of the Company and its subsidiary are sufficient to enable them to operate their businesses after the Closing substantially as

they are being operated on the date of this Agreement, except that it is contemplated that immediately prior to the Closing, the Company and its subsidiary will have little
or no cash or cash equivalents.

 
3.2.8 Compliance with Laws.

 
a. The Company and its subsidiary have at all times complied, and are currently complying, in all material respects with all applicable Federal, state, local,

and foreign laws.
 

b. The Company and its subsidiary have all licenses and permits from all governmental authorities which are necessary or useful to permit the Company and
its subsidiary to conduct their businesses as those businesses are being conducted at the date of this Agreement, other than licenses and permits from governmental
authorities the lack of which would not reasonably be expected, in aggregate, to be material to the Company and its subsidiary taken as a whole. Schedule 3.2.8 is a
complete list of all licenses and permits which the Company or its subsidiary holds at the date of this Agreement which are material to the businesses of the
Company and its subsidiary taken as a whole.

 
3.2.9 Real Property. Schedule 3.2.9 is a list of all real property, including office space, owned or leased by the Company or by its subsidiary, showing as to each

property whether it is owned or leased, by whom it is owned or leased and, if it is leased, the identity of the lessor and the date of the lease. All that real property is being
used by the Company or its subsidiary in conformance in all material respects with all zoning, environmental and other laws and regulations, deed restrictions, covenants
and lease provisions applicable to it. As to real property that is owned, the Company or its subsidiary owns fee title to the real property, free and clear of any liens or other
encumbrances, except the liens and encumbrances shown on Schedule 3.2.9. As to real property that is leased, the Company or the subsidiary which is the lessee under
each of the leases has complied in all material respects with the terms of the lease, and no trustee of a Seller or officer of the Company has been informed by the lessor
under any of the leases, or has any other reason to believe, that the lessor has taken, or intends to take, action
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to terminate the lease (except that it is possible that after the Buyer acquires the property at 301 W. Osborn, Phoenix, Arizona, including the related parking area at West
Osborn Road and Fourth Street, Phoenix, Arizona (together, “301 W. Osborn”), the Company and the Buyer may decide to modify or terminate the lease by which the
Company occupies space in 301 W. Osborn).

 
3.2.10 Ownership of Assets. On the Closing Date, the Company and its subsidiary will own all its assets free and clear of any liens or encumbrances other than

(i) the lien of taxes not yet due or other statutory liens relating to governmental obligations which are not yet due, (ii) liens securing indebtedness reflected in the balance
sheet information at October 31, 2005 included in Schedule 3.2.5 which do not interfere with the use of the assets to which they relate for the purposes for which those
assets were acquired, and (iii) liens disclosed on Schedule 3.2.9 or Schedule 3.2.10, all of which secure obligations arising out of, or otherwise relating to, the businesses of
the Company or its subsidiary.

 
3.2.11 Contracts. Schedule 3.2.11 is a complete list of each agreement to which the Company or its subsidiary is a party which will require the Company or its

subsidiary to make payments, or under which the Company expects it or its subsidiary to receive revenues, totaling more than $250,000 after the Closing Date over the
remaining term of the agreement (without taking account of extensions at the option of the Company or its subsidiary) and which cannot be cancelled by the Company or
its subsidiary without payment of a penalty in excess of $15,000, other than (i) customer purchase orders entered into in the ordinary course of business on which the
Company expects it or its subsidiary to receive gross profits which are generally consistent, as a percentage of the sale prices, with the gross profits the Company or its
subsidiary received from sales of similar products during the eleven months ended October 31, 2005, and (ii) purchase orders to suppliers entered into in the ordinary
course of business ordering materials which are available from more than one supplier in quantities consistent with the customary purchasing practices of the Company or
its subsidiary and with the customary purchasing practices in the industries in which the Company or its subsidiary participates. The Company and its subsidiary each has
fulfilled in all material respects all its obligations under each of the agreements listed on Schedule 3.2.11 to which it is a party, no trustee of a Seller or officer of the
Company has been informed by any other party to any of those agreements that the Company or its subsidiary is in default in its obligations under any of those agreements
and no trustee of a Seller or officer of the Company has any other reason to believe that another party to any of those agreements intends to terminate the agreement before
its stated termination date. Except as shown on Schedule 3.2.11, the transactions that are the subject of this Agreement will not be a basis for any party to any agreement
listed on Schedule 3.2.11 to terminate that agreement or alter the basis on which it will be doing business with the Company or with its subsidiary, as the case may be,
under that agreement.

 
3.2.12 Intellectual Property.

 
a. Schedule 3.2.12-A identifies each trademark registration or application for trademark registration, patent or patent application, or copyright registration or

application for copyright registration (“Company Registered IP”) and each domain name (“Company Domain Name”) that is owned by or registered or filed in the
name of the Company or its subsidiary any place in the world which are material to the businesses of the Company and
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its subsidiary taken as a whole; and each contract or other arrangement material to the operation of the business of the Company or its subsidiary, as presently
conducted, pursuant to which any Intellectual Property is licensed by or to the Company or its subsidiary, where the license of such Intellectual Property is a
material element of such contract (other than software license agreements for any off-the-shelf third-party software that is generally available to the public).

 
b. The Company has entered into non-compete and confidentiality agreements with the individuals listed on Schedule 3.2.12-B. The agreements with the

individuals listed on Schedule 3.2.12-B, (i) obligate the individual to assign Intellectual Property rights to the Company, (ii) contain provisions aimed at
maintaining the confidentiality of and protection of any Company Intellectual Property and Company Intellectual Property that is a trade secret and that is material
to the operation of the business of the Company or its subsidiary (“Material Trade Secrets”) and (iii) impose restrictions on the unauthorized use (directly or
indirectly for the benefit of the individual or others) or disclosure to others of any Company Intellectual Property and Material Trade Secrets.

 
c. The Company or its subsidiary own all right, title and interest to and in the Company Registered IP and Company Domain Names, free and clear of any

liens or encumbrances (subject to the Intellectual Property licensed by the Company or its subsidiary to other persons, as identified on Schedule 3.2.12-A), and the
Company and its subsidiary each is entitled to use all of the Intellectual Property which the Company and its subsidiary use in connection with their businesses,
including the licensed Intellectual Property identified on Schedule 3.2.12-A, other than Intellectual Property which the Company and its subsidiary could stop using
without there being a Material Adverse Effect.

 
d. Except as set forth on Schedule 3.2.12-D, neither the execution, delivery or performance of this Agreement nor the consummation of any of the

transactions contemplated hereby will result in or give any other person the right or option to cause, create, impose or declare a loss or termination of, or lien or
encumbrance on, any Company Registered IP or any contract identified on Schedule 3.2.12-A that would have a Material Adverse Effect, or the grant, assignment
or transfer to any other person of any license or other right or interest under, to or in any of the Company Registered IP, or in any contract identified on Schedule
3.2.12-A that would reasonably be expected to result in a Material Adverse Effect.

 
e. To the best of the knowledge of any trustee of a Seller or officer of the Company, except as set forth on Schedule 3.2.12-E, no person is materially

infringing, misappropriating or otherwise violating, any Intellectual Property owned by the Company or its subsidiary.
 

f. Except as set forth on Schedule 3.2.12-F, the operations of the Company and its subsidiary as presently conducted do not infringe, misappropriate or
otherwise violate any Intellectual Property Right of any other person, except as would not reasonably be expected to result in a Material Adverse Effect.

 
g. Schedule 3.2.12-G identifies each letter or other written or electronic communication or correspondence that has been sent or otherwise delivered by or to

an officer of the Company since January 1, 2004, regarding any material actual, alleged or
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suspected infringement or misappropriation of any Intellectual Property owned by the Company or its subsidiary or regarding any material allegation that the
business of the Company or its subsidiary infringes, misappropriates or otherwise violates any Intellectual Property Right of any other person.

 
h. Except as set forth on Schedule 3.2.12-H no litigation, arbitration or other legal proceeding with respect to infringement, misappropriation or violation of

any Intellectual Property Right involving the Company or its subsidiary is or, since January 1, 2003 has been, pending or, to the best of the knowledge of any
trustee of a Seller or officer of the Company, threatened against the Company or its subsidiary.

 
As used in this Agreement, “Intellectual Property” means algorithms, apparatus, databases, data collections, diagrams, formulae, inventions (whether or not patentable),

know-how, logos, marks (including brand names, product names, logos, and slogans), methods, processes, proprietary information, protocols, schematics, specifications,
software, software code (in any form, including source code and executable or object code), techniques, user interfaces, URLs, web sites, works of authorship and other forms
of technology (whether or not embodied in any tangible form and including all tangible embodiments of the foregoing, such as instruction manuals, laboratory notebooks,
prototypes, samples, studies and summaries.
 

3.2.13 Taxes.
 

a. The Company has made a valid election under Section 1361 et seq. of the Internal Revenue Code of 1986, as amended (the “Code”) to be an “S
corporation” for federal Tax purposes, and for state tax purposes in Arizona, Iowa and Nebraska (to the extent elections are required to cause the Company to be
taxed as an S Corporation in those states), effective for each taxable year since (and including) the Company’s taxable year ended November 30, 2002. During
those years and during the portion of the Company’s current fiscal year prior to the Closing Date, the Company has qualified and will qualify as an S Corporation
for federal and all such state tax purposes. No actions have been taken or will be taken by the Sellers or by the Company that will cause the Company to cease to
qualify as an “S corporation” for federal or state income tax purposes with regard to any taxable year ended or ending on or before the Closing Date.

 
b. The Company and its subsidiary each has filed when due all Tax Returns (as defined below) which it has been required to file and has paid all Taxes (as

defined below) shown on those returns to be due. Those Tax Returns accurately reflect the Taxes required to have been paid by the Company or its subsidiary,
except to the extent of items which may be disputed by applicable taxing authorities but for which there is substantial authority to support the position taken by the
Company or the subsidiary and which have been adequately reserved against in the balance sheet information at October 31, 2005 included in Schedule 3.2.5.
Except as shown on Schedule 3.2.13, (i) no extension of time given by the Company or its subsidiary for completion of the audit of any of its Tax Returns is in
effect, (ii) no tax lien has been filed by any taxing authority against the Company or its subsidiary or any of their assets, (iii) no Federal, state or local audits or
other administrative proceedings or court proceedings with regard to Taxes are presently pending with regard to the Company or its subsidiary, (iv) neither the
Company nor its subsidiary is a party to any agreement providing for the
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allocation or sharing of Taxes (except agreements or understandings between them), (v) neither the Company nor its subsidiary has participated in or cooperated
with an international boycott as that term is used in Section 999 of the Code, (vi) neither the Company nor its subsidiary is liable as a transferee, a successor or
otherwise for any Tax incurred by any other person (other than liabilities, if any, of members of the Company’s or its subsidiary’s affiliated group for taxes
resulting from activities of other members of that affiliated group), (vii) neither the Company nor its subsidiary is required to include in income any adjustment
pursuant to Section 481(a) of the Code by reason of a voluntary change in accounting method and the IRS has not notified the Company or its subsidiary that the
IRS is seeking to cause the Company or its subsidiary to make a change in accounting method, and (viii) there is no material deferred intercompany income or gain
which may in the future become taxable to the Company or its subsidiary, whether on disposition of a particular subsidiary or otherwise. For the purposes of this
Agreement, the term “Taxes” means all taxes (including, but not limited to, withholding taxes), assessments, fees, levies and other governmental charges, and any
related interest or penalties. For the purposes of this Agreement, the term “Tax Return” means any report, return or other information required to be supplied to a
taxing authority in connection with Taxes.

 
3.2.14 Litigation. Except as shown on Schedule 3.2.14, neither the Company nor its subsidiary is a party to any suit or proceeding in any court, or by or before any

governmental agency, nor has any trustee of a Seller or officer of the Company been notified that any suit or proceeding is threatened against either of those entities, other
than suits or proceedings in which the other party seeks only money damages of less than $100,000 in each instance and less than $1,000,000 as to all excluded suits and
proceedings.

 
3.2.15 Employee Matters.

 
a. No union represents any employees of the Company or its subsidiary, and no trustee of a Seller or officer of the Company is aware that any union is

attempting to organize or otherwise become the bargaining representative for any employees of the Company or its subsidiary.
 

b. Neither the Company nor its subsidiary has engaged in any unfair labor practice of any nature at any time since January 1, 2003, and both have complied
in all material respects with all applicable labor and employment laws. Since January 1, 2003, there has not been any slowdown, work stoppage, labor dispute or
union organizing activity, or any similar activity or dispute, affecting the Company or its subsidiary. No event has occurred, and no condition or circumstance exists
(other than the transactions that are the subject of this Agreement), that is reasonably likely directly or indirectly to give rise to any such slowdown, work stoppage,
labor dispute or union organizing activity or any similar activity or dispute.

 
c. Schedule 3.2.15-C is a complete list of all plans which are “employee benefit plans” as defined by section 3(3) of the Employee Retirement Income

Security Act of 1974, as amended (“ERISA”) and any other equity compensation, bonus, severance, disability, vacation, employment, fringe benefit or other plans,
policies, programs, arrangements or agreements, whether or not subject to ERISA (“Employee Benefit Plans”), which are sponsored or maintained by the Company,
its subsidiary or any ERISA Affiliate (“Company Employee Benefit Plans”). For this purpose, “ERISA Affiliate” means any entity
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treated as a single employer with the Company under Section 414 of the Code. The Company has made available to the Buyer a complete copy of each Employee
Benefit Plan (or a summary of any oral Employee Benefit Plan) and other documents and reports relating to such Employee Benefit Plans as reasonably requested
by Buyer.

 
d. Except as set forth on Schedule 3.2.15-D, (i) each Employee Benefit Plan intended to be qualified under Section 401 of the Code is qualified under that

Section, (ii) each Company Employee Benefit Plan has been maintained in all material respects in accordance with its terms and any applicable law, including,
without limitation, ERISA and the Code, (iii) neither the Company nor any ERISA Affiliate has maintained, contributed to or otherwise had any obligation with
respect to (A) any “multiple employer welfare arrangement” (as defined in Section 3(40) of ERISA); or (B) any Employee Benefit Plan subject to Title IV of
ERISA; (iv) there are no suits, actions, disputes, claims (other than routine claims for benefits), arbitrations, administrative or other proceedings pending or, to the
best of the knowledge of any trustee of a Seller or officer of the Company, threatened or expected to be asserted with respect to any Company Employee Benefit
Plan or with respect to the Company or its subsidiary, as the sponsor or fiduciary thereof or with respect to any other fiduciary thereof; (v) no Company Employee
Benefit Plan is the subject of an audit, investigation or examination by a governmental or quasi-governmental agency; (vi) all contributions required to be made
under the terms of any Company Employee Benefit Plan have been timely made or, if not yet due, have been adequately reserved for in accordance with GAAP in
the balance sheet at October 31, 2004, included in Schedule 3.2.5 (the “Most Recent Balance Sheet”); (vii) none of the Company Employee Benefit Plans are
subject to any law or rule of any jurisdiction outside of the United States; and (viii) except as required to comply with the requirements of Section 4980B of the
Code and Part 6 of Subtitle B of Title I of ERISA (or such similar state law), no Company Employee Benefit Plan provides for post-retirement medical, life
insurance or disability benefits.

 
e. Except as set forth on Schedule 3.2.15-E, the execution of, and performance of the transactions contemplated by, this Agreement will not (either alone or

upon the occurrence of any additional or subsequent events that are not within the control of the Buyer) constitute an event under any Company Employee Benefit
Plan or agreement that may reasonably be expected to result in any payment (whether severance or otherwise), acceleration, vesting or increase in benefits under
any Company Employee Benefit Plan with respect to any employee, former employee or director of the Company or its subsidiary. No payment or acceleration will
constitute a parachute payment (within the meaning of Section 280G of the Code).

 
f. Except as set forth on Schedule 3.2.15-F, the Company or its subsidiary, as applicable, may terminate any Employee Benefit Plan maintained by the

Company or its subsidiary or may cease contributions to the Company Employee Benefit Plans without incurring any material liability.
 

3.2.16 Environmental Matters.
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Except as shown on Schedule 3.2.16:
 

a. Each of the Company and its subsidiary has (i) obtained all permits, approvals, consents, authorizations and licenses required under any Environmental
Law for the ownership of their real property and the operation of their businesses as currently conducted, other than licenses and permits the lack of which would
not reasonably be expected in aggregate to be material to the Company and its subsidiary taken as a whole and (ii) complied in all material respects with, and is in
compliance in all material respects with, the terms and conditions of all Environmental Laws, including any permit, authorization, consent, license or other approval
issued by or any report, application or notification submitted to, any governmental authority.

 
b. Neither the Company nor its subsidiary has received any notice or claim from any person or governmental authority alleging any liability for personal

injury, property damage or environmental cleanup relating to the Company’s or its subsidiary’s real property or the business, or any notice of any violation under
Environmental Law, any request for information relating to any actual or alleged liability under any Environmental Law, or any notice of any order, penalty,
investigation, action, suit, claim, proceeding or other action with respect to the actual or alleged violation by or liability of the Company or its subsidiary under any
Environmental Law, and no trustee of a Seller or officer of the Company has knowledge of any circumstances, events or conditions that could reasonably be
expected to result in such a notice.

 
c. Neither the real property used, occupied, leased or owned by the Company or its subsidiary, nor any other real property now or formerly owned, operated

or leased by the Company or its subsidiary or any former subsidiary, contains (or, as to real property owned, operated or leased, contained at the time it was owned,
operated or leased by the Company or its subsidiary) any chemicals, substances, wastes or other materials, including polychlorinated biphenyls, asbestos, lead or
urea formaldehyde (“Hazardous Materials”) that, under any Environmental Law, (i) imposes or could reasonably be expected to impose on the Company or its
subsidiary in aggregate a material liability for fines or penalties for non-compliance with Environmental Law, or for the performance or reimbursement of the costs
of removal, remediation, or other cleanup, or liability for or obligation to reimburse damages to natural resources; or (ii) has had or could reasonably be expected to
have in aggregate a material adverse effect on the value of the Company and its subsidiary, or the conduct of their operations, taken as a whole.

 
d. (i) Neither the Company nor its subsidiary has disposed of, discharged, or released any Hazardous Materials at any real property now or formerly owned,

operated or leased by the Company or its subsidiary, except in a manner that complies with Environmental Law, and (ii) neither the Company nor its subsidiary, nor
any third party under contract with the Company or its subsidiary, has disposed of, discharged, or released any Hazardous Materials at any other real property,
except in a manner that complies with Environmental Law, except as could not reasonably be expected to have in aggregate a material adverse effect on the value of
the Company and its subsidiary, or the conduct of their operations, taken as a whole.

 
e. Other than standard chemical reporting required by the states of Nebraska and Iowa which has been submitted or completed as required, neither the

Company nor
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its subsidiary has made since January 1, 2003, or is currently obligated to make, file or give any report or notification to any Governmental Entity regarding the
release or discharge of any Hazardous Materials.

 
f. Each of the Company and its subsidiary has provided to the Buyer each environmental investigation and completed study, audit, test, review and other

analysis conducted since January 1, 2003 in relation to any property or facility owned, operated or leased by the Company or its subsidiary, or formerly owned,
operated or leased by the Company or its subsidiary, or any former subsidiary.

 
As used in this Agreement, the term “Environmental Law” means any Federal, state or local law, rule, regulation, guideline or other legally enforceable requirement of a

governmental authority relating to protection of the environment or to environmental conditions which affect human health or safety.
 

3.2.17 Affiliate Transactions. Except as shown on Schedule 3.2.17, the Company has no contracts (other than employment agreements listed, or not required to be
listed, on Schedule 3.2.15-C) with, and does not purchase any goods or services from, either Seller, any grantor, trustee or beneficiary of either Seller, any officer or
director of the Company, any member of the immediate family of any of them, or any entity which, insofar as any trustee of a Seller is aware, is owned or controlled by
any of them or by any two or more of them together (“Related Persons”).

 
3.2.18 Related Person Transactions. Except as disclosed in Schedule 3.2.18, (i) all of the transactions of the Company with Related Persons have been conducted on

an arms-length basis, and have been fair to the Company and on terms comparable to those which would have prevailed in arms-length transactions and (ii) the Company
does not have outstanding loans or other advances to any officer or director of the Company or any of their relatives or to any entity in which either of the Sellers or,
insofar as any trustee of a Seller is aware, any officer or director of the Company or any of their relatives has a direct or indirect interest, other than travel advances in the
usual and ordinary course of business.

 
3.2.19 Customers. Schedule 3.2.19 contains a true and correct list of the Company’s largest 20 customers and the Company’s largest 20 suppliers during its last two

full fiscal years (taken together). The Company has not received notice, whether written or oral, that any such customer or supplier will, or intends to, alter the terms of its
business relationship with the Company (including price and volume) from the terms existing, or contemplated by the agreements existing, as of the date of this
Agreement. Except as set forth in Schedule 3.2.19, insofar as any trustee of a Seller or officer of the Company is aware (i) there exists no actual or threatened termination,
cancellation or limitation of, or any modification or change in, the business relationship of the Company with any customer or group of customers listed in Schedule
3.2.19, or whose purchases individually or in the aggregate are material to the Company or the operation of its business, (ii) there exists no actual or threatened termination,
cancellation or limitation of, or any modification or change in, the business relationship of the Company with any supplier or group of suppliers listed in Schedule 3.2.19,
or whose sales individually or in the aggregate are material to the Company or the operation of its business and (iii) there exists no present or future condition or state of
facts or circumstances involving
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customers, suppliers or sales representatives which any trustee of a Seller or officer of the Company can now reasonably foresee would materially adversely affect the
Company or prevent the conduct of its business after the consummation of the transactions contemplated by this Agreement in essentially the same manner in which such
business has heretofore been conducted.

 
3.2.20 Absence of Undisclosed Liabilities. Except as disclosed in Schedule 3.2.20, the Company has no liabilities or obligations, either direct or indirect, matured or

unmatured, absolute, contingent or otherwise, except: (i) those liabilities or obligations reflected in the Most Recent Balance Sheet, (ii) liabilities or obligations not
required by GAAP to have been reflected in the Most Recent Balance Sheet which are not material to the Company and its subsidiary taken as a whole (even if they would
have been required by GAAP to have been described in notes to the Most Recent Balance Sheet if there were notes to the Most Recent Balance Sheet) and (iii) liabilities
and obligations of a similar nature arising in the ordinary course of business, consistent with past practice, since the date of the Most Recent Balance Sheet. For purposes of
this section only, the term “liabilities” shall include, without limitation, any direct or indirect indebtedness, guaranty, endorsement, claim, loss, damage, fixed or unfixed,
asserted or unasserted (to the extent known by any trustee of a Seller or officer of the Company), liquidated or unliquidated, secured or unsecured.

 
3.2.21 Accounts Receivable. All accounts receivable of the Company have arisen from bona fide transactions by the Company in the ordinary course of business.

The reserve for doubtful accounts reflected in the Most Recent Balance Sheet is adequate in accordance with GAAP.
 

3.2.22 Inventories. The inventories of the Company (including raw materials, supplies, work-in-process, finished goods and other materials) (i) are in good,
merchantable and useable condition, (ii) are reflected in the Most Recent Balance Sheet at the lower of cost or market in accordance with GAAP, and (iii) in the case of
finished goods, are of a quality and quantity saleable in the ordinary course of business and, in the case of all other inventories, are of a quality and quantity useable in the
ordinary course of business. The inventory obsolescence policies of the Company are appropriate for the nature of the products sold and the marketing methods used by the
Company, and the reserve for inventory obsolescence reflected in the Most Recent Balance Sheet fairly reflects the amount of obsolete inventory as of its date in
accordance with GAAP.

 
3.2.23 Accounting Practices. The Company makes and keeps accurate books and records reflecting its assets and maintains internal accounting controls that provide

reasonable assurance that (i) transactions are executed with management’s authorization, (ii) transactions are recorded as necessary to permit preparation of the Company’s
financial statements and to maintain accountability for the assets of the Company, (iii) access to the assets of the Company is permitted only in accordance with
management’s authorization and (iv) the reported accountability of the assets of the Company is compared with existing assets at reasonable intervals. The Sellers do not,
however, represent or warrant that there are no material weaknesses, as that term is used in Public Company Accounting Oversight Board Standard No. 2, in the
Company’s internal control over financial reporting.
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3.2.24 No Conflict or Default.
 

a. If the consents described on Schedule 3.2.24 are obtained, neither the execution and delivery of this Agreement or of any document required to be
delivered in accordance with this Agreement nor the consummation of the transactions contemplated by this Agreement or by any document required to be
delivered in accordance with this Agreement will violate, result in a breach of, or constitute a default (or an event which, with notice or lapse of time or both, would
constitute a default) under (i) the certificate of incorporation or by-laws of the Company or its subsidiary, (ii) any agreement or instrument to which the Company
or its subsidiary is a party or by which it is bound or (iii) any law, or any order, rule or regulation of any court or governmental agency or other regulatory body
having jurisdiction over the Company or its subsidiary.

 
b. No court approvals or authorizations, governmental filings, authorizations, approvals or consents, or other governmental action, other than the termination

or expiration of waiting periods under the HSR Act, are required to permit the Company to fulfill all its obligations under this Agreement.
 

3.2.25 Disclosure. No representation or warranty made by the Sellers in this Agreement, and no statement contained in a certificate, schedule, list or other
instrument or document specified in or delivered pursuant to this Agreement, whether heretofore furnished to Buyer or hereafter required to be furnished to Buyer (all such
documents being taken as a whole), contains or will contain any untrue statement of a material fact or omits or will omit to state any material fact necessary to make the
statements contained herein or therein not misleading.

 
ARTICLE 4

 
REPRESENTATIONS AND WARRANTIES OF THE BUYER

 
4.1 The Buyer represents and warrants to each of the Sellers as follows:

 
4.1.1 Buyer’s Organization. The Buyer is a corporation duly organized, validly existing and in good standing under the laws of the State of Delaware.

 
4.1.2 Buyer’s Authorization. The Buyer has all corporate power and authority that is necessary to enable it to enter into this Agreement and carry out the

transactions contemplated by this Agreement. All corporate actions necessary to authorize the Buyer to enter into this Agreement and carry out the transactions
contemplated by it have been taken. This Agreement has been duly executed by the Buyer and is a valid and binding agreement of the Buyer, enforceable against the Buyer
in accordance with its terms.

 
4.1.3 No Conflict or Default. If the consents described on Schedule 4.1.3 are obtained, neither the execution and delivery of this Agreement or of any document

required to be delivered in accordance with this Agreement nor the consummation of the transactions contemplated by this Agreement or by any document required to be
delivered in accordance with this Agreement will violate, result in a breach of, or constitute a default (or an event which, with notice or lapse of time or both, would
constitute a default) under, (i) the Certificate of
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Incorporation or by-laws of the Buyer, (ii) any agreement or instrument to which the Buyer is a party or by which it is bound, or (iii) any law, or any order, rule or
regulation of any court or governmental agency or other regulatory organization having jurisdiction over the Buyer.

 
4.1.4 No Consent. No governmental filings, authorizations, approvals or consents, or other governmental action, other than termination or expiration of waiting

periods under the HSR Act, are required to permit the Buyer to fulfill all its obligations under this Agreement.
 

4.1.5 Financial Resources. The Buyer has, or has commitments from banks or other lending institutions (copies of which have been shown to the Sellers) for, all
funds the Buyer will need to pay the Purchase Price to the Sellers (including paying the Closing Sum to the Sellers on the Closing Date) and to fulfill its other obligations
under this Agreement.

 
4.1.6 Disclosure. No representation or warranty made by the Buyer in this Agreement, and no statement contained in a certificate, schedule, list or other instrument

or document specified in or delivered pursuant to this Agreement, whether heretofore furnished to the Sellers or hereafter required to be furnished to the Sellers (all such
documents being taken as a whole), contains or will contain any untrue statement of a material fact or omits or will omit to state any material fact necessary to make the
statements contained herein or therein not misleading.

 
ARTICLE 5

 
ACTIONS PRIOR TO THE CLOSING

 
5.1 Activities Until Closing Date. From the date of this Agreement until the Closing Date (or until such earlier date as this Agreement terminates), the Sellers will ensure

that the Company and its subsidiary each will, except with the written consent of the Buyer:
 

5.1.1 Operate its businesses in the ordinary course and in a manner consistent with the manner in which they are being operated at the date of this Agreement,
including paying its accounts payable in the ordinary course and in accordance with past practice.

 
5.1.2 Take all reasonable steps available to it to maintain the goodwill of its businesses and, except as otherwise requested by the Buyer, the continued employment

of its officers and other executives.
 

5.1.3 At its expense, maintain all its assets in good repair and condition, except to the extent of reasonable wear and use and damage by fire or other unavoidable
casualty.

 
5.1.4 Not make any borrowings other than (i) borrowings in the ordinary course of business under working capital lines which are disclosed in notes to the

consolidated balance sheet at November 30, 2004 included in Schedule 3.2.5 or are listed on Schedule 3.2.11 or (ii) borrowings to finance costs of the expansion of the
Company’s facility in Omaha, Nebraska that is in progress at the date of this Agreement (the “Omaha Expansion”).
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5.1.5 Not enter into any contractual commitments involving capital expenditures, loans or advances, and not voluntarily incur any contingent liabilities, except in
each case (i) in the ordinary course of business or (ii) with regard to the Omaha Expansion.

 
5.1.6 Not redeem or purchase any of its stock and not pay any dividends, or make any other distributions or repayments of debt to the Sellers or any of their

affiliates (other than payments by the subsidiary to the Company or by the Company to the subsidiary), except that the Company may, prior to the Closing Date, (i) pay
dividends equal to the estimated tax payments the Company’s shareholders are required to make because of taxable income of the Company, (ii) pay the dividends and
make the distributions described in Section 5.4, and (iii) enter into the transactions described in Section 5.4.

 
5.1.7 Not make any loans or advances (other than advances in the ordinary course for travel and other normal business expenses) to stockholders, directors, officers

or employees.
 

5.1.8 Maintain its books of account and records in the usual manner, in accordance with GAAP applied on a consistent basis, subject to normal year-end
adjustments and accruals.

 
5.1.9 Comply in all material respects with all applicable laws and regulations of governmental agencies.

 
5.1.10 Not purchase, sell, dispose of or encumber any property or assets, or engage in any activities or transactions, except in each case in the ordinary course of

business.
 

5.1.11 Not enter into or amend any employment, severance or similar agreements or arrangements, or increase the salaries of any employees, other than through
normal annual merit increases averaging not more than 3.5%.

 
5.1.12 Not adopt, or become an employer with regard to, any employee compensation, employee benefit or post-employment benefit plan or arrangement, other

than the 2006 Farnam Companies, Inc. Severance Plan described in Section 6.17.
 

5.1.13 Not amend its certificate of incorporation or by-laws.
 

5.1.14 Not (i) issue or sell any of its stock or any options, warrants or convertible or exchangeable securities or (ii) split, combine, or reclassify its outstanding
stock.

 
5.1.15 Not authorize or enter into any agreement to take any of the actions referred to in Sections 5.1.1 through 5.1.14 above.

 
5.2 HSR Act Filings. The Sellers will cause the Company to, and the Buyer will, make as promptly as practicable the filing it is required to make under the HSR Act with

regard to the transactions which are the subject of this Agreement and each of them will take all reasonable steps within its control (including providing information to the
Federal Trade Commission and the Department of Justice) to cause the waiting periods required by the HSR Act to be terminated or to expire as promptly as practicable. The
Sellers will cause the Company
 

- 18 -



to, and the Buyer will, provide information and cooperate in all other respects to assist the other of them in making its filing under the HSR Act.
 

5.3 Transaction Relating to 301 W. Osborn. Simultaneously with the execution of this Agreement, the Buyer and Farnam Realty, Inc. (“Farnam Realty”), an Arizona
corporation, are entering into an agreement (the “301 W. Osborn Agreement”) relating to the purchase by the Buyer of 301 W. Osborn for $4.1 million in cash. The 301 W.
Osborn Agreement provides that Farnam Realty may, not later than three business days before the Closing Date, assign its rights and obligations under the 301 W. Osborn
Agreement to an entity that is a qualified intermediary or exchange accommodation titleholder for purposes of Section 1031 of the Code and to which Farnam Realty will
transfer 301 W. Osborn in a transaction that, as to Farnam Realty, qualifies as a like-kind exchange under Section 1031 of the Code (a “1031 Exchange”). If Farnam Realty does
that, the Buyer will cooperate in all reasonable ways, including executing any necessary or appropriate documents requested by Farnam Realty, to facilitate the assignment and
effect the 1031 Exchange, provided that in no event will the Buyer be required to execute any document that would affect in any manner the Buyer’s rights or benefits under the
301 W. Osborn Agreement or under this Agreement.
 

5.4 Actions and Transactions Prior to the Closing Date. The Sellers will cause the Company, Charles B. Duff and Judith K. Bassham to take the following actions or
engage in the following transactions prior to the Closing Date:
 

5.4.1 The Company will make distributions to its stockholders equal in total to the taxable income of the Company and its subsidiary during the year ended
November 30, 2005, to the extent that taxable income has not previously been distributed to the Company’s shareholders.

 
5.4.2 The Company will make distributions to its stockholders equal in total to the estimated tax payable by the shareholders of the Company due to taxable income

of the Company (assuming they pay personal income taxes at the maximum applicable Federal and state individual income tax rates) between December 1, 2005 and the
Closing Date, to the extent sums equal to that estimated tax have not previously been distributed to the Company’s shareholders.

 
5.4.3 The Company will distribute to its stockholders any cash the Company has on hand on the day before the Closing Date, after making all the distributions and

engaging in all the transactions described in this Section 5.4, other than the cash in the Deer Payment Account, which, together with the Investment Assets in the Deer
Payment Account, will total not less than $437,500.

 
5.4.4 The Company will distribute to the Company’s shareholders any Investment Assets the Company or its subsidiary holds on the day before the Closing Date,

other than Investment Assets in the Deer Payment Account.
 

5.4.5 The Company will sell to Charles B. Duff or his designee, and Charles B. Duff or his designee will purchase from the Company, for the amount equal to its
cash surrender
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value or such other amount as the Company and Charles B. Duff agree is its fair market value, the policy insuring his life that is described on Schedule 5.4.5.
 

5.4.6 The Company will sell to Judith K. Bassham or her designee, and Judith K. Bassham or a designee will purchase from the Company, for the amounts equal to
their respective cash surrender values or such other amounts as the Company and Judith K. Bassham agree are their respective fair market values, the policies insuring her
life that are described on Schedule 5.4.6.

 
5.5 Certificates of Non-Foreign Status. On or within three days before the Closing Date, each Seller will provide to the Buyer a certificate of non-foreign status of the

type contemplated by Treasury Regulation §1.1445-2(b)(2).
 

5.6 Notification of Certain Matters.
 

a. During the period prior to the Closing Date, the Sellers shall cause the Company to promptly notify Buyer of (i) any action, suit or proceeding that shall be
instituted or threatened against the Company to restrain, prohibit or otherwise challenge the legality of any transaction contemplated by this Agreement, (ii) any
lawsuit, claim, proceeding or investigation that may be threatened, brought, asserted or commenced against the Company which would have been listed in Schedule
3.2.14 if such lawsuit, claim, proceeding or investigation had arisen prior to the date hereof, (iii) any other event or matter which becomes known to the Company
and would cause any other representation or warranty contained in Article 3 to be untrue in any material respect, (iv) any material adverse change in the business of
the Company, (vi) any notice or other communication from any third person alleging that the consent of such third person is or may be required in connection with
the transactions contemplated by this Agreement, and (v) any material default under any material contract or event which, with notice or lapse of time or both,
would become such a default on or prior to the Closing Date and of which any trustee of a Seller or officer of the Company has knowledge.

 
b. During the period prior to the Closing Date, the Buyer shall promptly notify the Sellers of (i) any action, suit or proceeding that shall be instituted or

threatened against the Buyer to restrain, prohibit or otherwise challenge the legality of any transaction contemplated by this Agreement, (ii) any event or matter
which becomes known to the Buyer and would cause any representation or warranty contained in Article 4 to be untrue in any material respect, (iii) any notice or
other communication from any third person alleging that the consent of such third person is or may be required in connection with the transactions contemplated by
this Agreement, and (iv) any notice or other communication from the bank or other lending institutions from which the Buyer has the commitments described in
Section 4.1.5, in which it threatens not to lend to the Buyer the funds the Buyer needs to pay the Purchase Price to the Sellers and to fulfill the Buyer’s other
obligations under this Agreement.

 
5.7 Preparation of Financial Statements. The Sellers will cause the Company to instruct Eide Bailly & Co. to deliver to the Buyer not later than February 28, 2006,

consolidated financial statements of the Company and its subsidiary that meet the requirements of Securities and Exchange Commission Regulation S-K at November 30, 2005
and 2004 and for each of the three years in the period ended November 30, 2005.
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5.8 Sellers’ Efforts to Fulfill Conditions. Each of the Sellers will use its best efforts to cause all of the conditions set forth in Section 6.1 to be fulfilled prior to or at the
Closing, and to cause the Closing Date to be on or before April 30, 2006.
 

5.9 Buyer’s Efforts to Fulfill Conditions. The Buyer will use its best efforts to cause all of the conditions contained in Section 6.2 to be fulfilled prior to or at the Closing,
and to cause the Closing Date to be on or before April 30, 2006.
 

ARTICLE 6
 

CONDITIONS PRECEDENT TO CLOSING
 

6.1 Conditions to Buyer’s Obligations. The obligations of the Buyer at the Closing are subject to satisfaction of the following conditions (any or all of which may be
waived by the Buyer):
 

6.1.1 The representations and warranties of the Sellers contained in this Agreement will, except as contemplated by this Agreement, be true and correct in all
material respects (except that representations and warranties that are qualified as to materiality or as to absence of Material Adverse Effect will be true and correct in all
respects) at the Closing Date with the same effect as though they were made on that date (except that representations and warranties that relate expressly to specified dates
or periods need only to have been true and correct with regard to the specified dates or periods), and each of the Sellers will have delivered to the Buyer a certificate dated
the Closing Date and signed by at least one of its trustees to that effect.

 
6.1.2 Both of the Sellers will have fulfilled in all material respects all their obligations under this Agreement required to have been fulfilled prior to or at the

Closing.
 

6.1.3 No order will have been entered by any court or governmental authority and be in force that invalidates this Agreement or restrains the Buyer from
completing the transactions that are the subject of this Agreement.

 
6.1.4 The consents described on Schedule 6.1.4 will have been obtained.

 
6.1.5 If the Buyer has offered to have the Company enter into employment agreements with the persons listed on Schedule 6.1.5, each of which provides for salary

and bonuses during the first year of its term at least as great as the salary and bonuses the person received from the Company during or with regard to the year ended
November 30, 2005, and prohibits competition for a period of not more than 18 months after the termination of employment or of any applicable consulting period, and
which otherwise contains customary terms, those employees and the Company will have entered into those employment agreements.

 
6.1.6 Charles B. Duff will have entered into (i) a consulting agreement with the Buyer in which he agrees to render services to the Buyer for five years for a fee of

$2,000 per month (plus additional sums for more than four days per month of services) and (ii) a five year non-competition agreement.
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6.1.7 The Buyer will have received legal opinions from Clifford Chance US LLP, counsel to the Company and the Sellers, from Lane & Erlich, counsel to the Duff
Trust, and from counsel to the Bassham Trust who is reasonably satisfactory to the Buyer, as to the matters described on Schedules 6.1.6.-A, 6.1.6-B and 6.1.6-C,
respectively.

 
6.1.8 The Company will have adopted the 2006 Farnam Companies, Inc. Severance Plan, and it will be substantially in the form of Schedule 6.1.7.

 
6.2 Conditions to Sellers’ Obligations. The obligations of the Sellers at the Closing are subject to the following conditions (any or all of which may be waived by both

Sellers acting together):
 

6.2.1 The representations and warranties of the Buyer contained in this Agreement will, except as contemplated by this Agreement, be true and correct in all
material respects (except that representations and warranties that are qualified as to materiality or as to absence of Material Adverse Effect will be true and correct in all
respects) at the Closing Date with the same effect as though made on that date (except that representations and warranties that relate expressly to specified dates or periods
need only to have been true and correct with regard to the specified dates or periods), and the Buyer will have delivered to the Sellers a certificate dated that date and
signed by the President or a Vice President of the Buyer to that effect.

 
6.2.2 The Buyer will have fulfilled in all material respects all its obligations under this Agreement required to have been fulfilled prior to or at the Closing.

 
6.2.3 No order will have been entered by any court or governmental authority and be in force that invalidates this Agreement or restrains either of the Sellers, or the

trustees of either of the Sellers, from completing the transactions that are the subject of this Agreement.
 

6.2.4 The consent described on Schedule 4.1.3 will have been obtained or will no longer be required.
 

6.2.5 The Sellers will have received a legal opinion from Orrick, Herrington & Sutcliffe LLP, counsel to the Buyer, as to the matters described on Schedule 6.2.5.
 

ARTICLE 7
 

TERMINATION
 

7.1 Right to Terminate. This Agreement may be terminated at any time prior to the Closing:
 

7.1.1 By mutual consent of the Buyer and both of the Sellers.
 

7.1.2 By either the Buyer or either of the Sellers if, without fault of the terminating party, the Closing does not occur on or before April 30, 2006.
 

7.1.3 By the Buyer if (i) it is determined that any of the representations and warranties of the Sellers contained in this Agreement was not complete and accurate in
all
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material respects (or that any of the representations and warranties of the Sellers that is limited to items that are material or is qualified as to absence of Material Adverse
Effect was not true and correct in all respects) on the date of this Agreement or (ii) any of the conditions in Section 6.1 is not satisfied or waived by the Buyer prior to or on
the Closing Date.

 
7.1.4 By either of the Sellers if (i) it is determined that any of the representations and warranties of the Buyer contained in this Agreement was not complete and

accurate in all material respects (or that any of the representations and warranties of the Buyer that is limited to items that are material or is qualified as to absence of
Material Adverse Effect was not true and correct in all respects) on the date of this Agreement or (ii) any of the conditions in Section 6.2 is not satisfied or waived by the
Sellers prior to or on the Closing Date.

 
7.2 Effect of Termination. If this Agreement is terminated pursuant to Section 7.1, after this Agreement is terminated, neither party will have any further rights or

obligations under this Agreement. Nothing contained in this Section will, however, relieve either party of liability for any breach of this Agreement which occurs before this
Agreement is terminated.
 

ARTICLE 8
 

INDEMNIFICATION
 

8.1 Indemnification Against Loss Due to Inaccuracies in Sellers’ Representations and Warranties.
 

8.1.1 Each Seller will indemnify the Buyer against, and agrees to hold the Buyer harmless from, all losses, liabilities and expenses (including, but not limited to,
reasonable fees and expenses of counsel and expenses of investigation) incurred directly or indirectly by the Buyer because (i) any matter that is the subject of a
representation and warranty by that Seller contained in Section 3.1 is not as represented and warranted, or (ii) that Seller fails to fulfill in a material respect any of its
obligations under this Agreement, or under any document delivered as required by this Agreement, which is required to be fulfilled by it after the Closing.

 
8.1.2 The Sellers will jointly and severally indemnify the Buyer against, and jointly and severally agree to hold the Buyer harmless from, all losses, liabilities and

expenses (including, but not limited to, reasonable fees and expenses of counsel and expenses of investigation) incurred directly or indirectly by the Buyer because (i) any
matter that is the subject of a representation and warranty contained in Section 3.2 is not as represented and warranted, or (ii) the Sellers fail to fulfill in any material
respect any of their joint obligations under this Agreement, or under any document delivered as required by this Agreement, which is required to be fulfilled after the
Closing.

 
8.2 Indemnification Against Loss Due to Inaccuracies in Buyer’s Representations and Warranties. The Buyer will indemnify the Sellers against, and agrees to hold the

Sellers harmless from, all losses, liabilities and expenses (including, but not limited to, reasonable fees and expenses of counsel and expenses of investigation) incurred directly
or indirectly because (i) any matter which is the subject of a representation and warranty contained in Article 4 is not as represented and warranted, or (ii) the Buyer fails to
fulfill in any respect any of its obligations
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under this Agreement, or under any document delivered in accordance with this Agreement, which is required to be fulfilled after the Closing.
 

8.3 Limit on Liability. Except in the case of knowing, intentional fraud, the Sellers will not be liable in aggregate under Section 8.1 or any other provision of this
Agreement, and the Buyer will not be liable under Section 8.2 or any other provision of this Agreement, because matters which are the subject of representations and warranties
in Article 3 or Article 4, as the case may be, are not as represented and warranted, to the extent the losses, liabilities and expenses for which the Buyer or the Sellers would,
except for this Section, be entitled to indemnification under the applicable one of Section 8.1 or Section 8.2 are in total less than $1,500,000 or more than $65,000,000.
 

8.4 Indemnification Sole Remedy. Except in the case of knowing, intentional fraud, the indemnification in Section 8.1 or 8.2, as the case may be, will be the sole remedy
of the Buyer or the Seller because any matter which is the subject of a representation and warranty contained in Article 3 or Article 4 is not as represented and warranted. Any
claim for that indemnification, other than a claim for indemnification with regard to the last sentence of Section 3.1.4 or with regard to Section 3.2.13 or Section 3.2.16, must be
made not later than eighteen months after the Closing Date. A claim against a Seller for indemnification with regard to the last sentence of Section 3.1.4 may be made at any
time. A claim for indemnification with regard to Section 3.2.13 must be made not later than 60 days after the expiration of the applicable statute of limitations (including all
periods of extension, whether automatic or permissive). A claim for indemnification with regard to Section 3.2.16 must be made not later than five years after the Closing Date.
Any claim for indemnification must be made in a notice given before the expiration of the applicable time period in a written notification to the party from which
indemnification is sought which describes in reasonable detail the claim and the facts on which it is based. Neither Seller nor the Buyer will have any liability because any
matter that is the subject of a representation and warranty contained in Article 3 or Article 4 is not as represented and warranted unless it is the subject of a notice given within
the applicable time period provided in this Section.
 

8.5 Remediation of Environmental Violations Involving Company Assets. If within ten days after the Company has delivered to the Buyer a copy of a Phase 1 study
conducted at each of the Company’s or its subsidiary’s facilities in Omaha, Nebraska, Phoenix, Arizona and Council Bluffs, Iowa, the Buyer notifies the Sellers of any condition
with regard to any real property listed on Schedule 3.2.9 that (i) violates any Environmental Law (describing in reasonable detail the nature of the condition and the laws and
regulations which it violates), the Sellers will reimburse the Buyer for the reasonable costs incurred by the Company or its subsidiary after the Closing Date to remediate that
condition to the extent necessary to eliminate the violation of Environmental Laws, but only to the extent that the total cost incurred by the Company or its subsidiary after the
Closing Date to remediate all such violations exceeds $750,000. For the purposes of this Section, the cost of remediating a condition will be the direct cost of the remediation,
but will not include costs of investigations, studies, tests or similar items.
 

8.6 Payment of Income Taxes. The Sellers will reimburse the Company for all United States Federal and state corporate income or gains Taxes it may be required to pay
as a result of a determination that the Company failed to qualify as an S Corporation for Federal or
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state Tax purposes during any of the years ended November 30, 2002 through 2005 or the period from December 1, 2005 to the Closing Date, plus any related interest or
penalties.
 

8.7 Litigation.
 

8.7.1 The Sellers will reimburse the Company for all sums the Company pays after the Closing Date in settlement of, or in satisfaction of a judgement rendered
against it in, the case entitled Platinum Performance, Inc. v. Farnam Companies, Inc., Civil Action No. CV 05-2041 RGK (RCx), in the United States District Court for
the Central District of California (the “Platinum Litigation”). The Sellers shall have the right to (a) direct the defense of the Platinum Litigation with counsel currently
representing the Company in the Platinum Litigation or other counsel reasonably satisfactory to the Sellers and (b) cause the Company to settle the Platinum Litigation on
terms specified by the Sellers, provided that the Sellers will not cause the Company to consent to the entry of any judgment or enter into any settlement of the Platinum
Litigation that provides for non-monetary relief without the consent of the Buyer, such consent not to be unreasonably withheld or delayed. The Company will be
responsible (and the Sellers will not reimburse the Company) for the costs of defending the Platinum Litigation.

 
8.7.2 The Sellers will reimburse the Company for any amount it may be required to pay after the Closing Date in settlement of, or in satisfaction of a judgement

rendered against it in, any of the five lawsuits between the Company and Stabar Enterprises, Barbara Allen and Stacy Allen currently pending in the United States District
Court for the District of Arizona and the Superior Court of Arizona, Maricopa County (the “Stabar Litigation”) in excess of the sums the Company will be required to pay
under the settlement terms specified in the Meditation Term Sheet of General Settlement Points filed in action No. CV03-503-PHX-NVW. The Sellers shall have the right
to (a) direct the defense of the Stabar Litigation with counsel currently representing the Company in the Stabar Litigation or other counsel reasonably satisfactory to the
Sellers and (b) cause the Company to settle the Stabar Litigation on terms specified by the Sellers (if it is not settled on the terms provided in the Mediation Term Sheet of
General Settlement Points). The Company will be responsible (and the Sellers will not reimburse the Company) for any costs of defending the Stabar Litigation.

 
8.8 Control of Tax Matters. The Sellers will be given complete control over the preparation of Tax Returns, amendments of Tax Returns, and audits of Tax Returns of the

Company and its subsidiary, in each case relating to (i) income Taxes for periods ending on or prior to the Closing Date and (ii) any other Taxes as to which representations
have been made in Section 3.2.13; provided that in the case of Tax Return preparation and audits of Tax Returns, the Sellers agree (notwithstanding anything to the contrary
herein) to jointly and severally indemnify the Buyer, the Company and its subsidiary against all income Taxes payable by the Buyer, the Company or its subsidiary with regard
to any period ending on or prior to the Closing Date that may result from such Tax Returns or audits and, in the case of amendments of Tax Returns, the amendments to the Tax
Returns will not result in any increased Taxes to the Company or its subsidiary, except to the extent of amendments resulting from determinations by applicable taxing
authorities. The Buyer shall control all Tax Return filings and audits of the Company and its subsidiary except as specified in the preceding sentence. The Buyer will cause the
Company and its subsidiary to cooperate with the Sellers and their representatives in all reasonable ways in connection with the preparation, amendment and audits of Tax
Returns that
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the Sellers control and the Buyer will cause the Company and its subsidiary to execute all Tax Returns, amended Tax Returns and other documents (including documents
related to or in connection with audits of Tax Returns) which the Sellers reasonably request that they execute with regard to matters controlled by the Sellers.
 

8.9 Computation of Loss. Whenever the Buyer or either of the Sellers (the “Indemnifying Party”) is required by Section 8.1 or 8.2 to indemnify the other or others of
them (each an “Indemnified Party”) against, and hold an Indemnified Party harmless from, any item of loss, liability or expense, the Indemnifying Party will pay the
Indemnified Party the sum which, after (i) receipt by the Indemnified Party (or by the Company or its subsidiary) of all insurance proceeds under policies of the Company or its
subsidiary in effect prior to the Closing Date, and (ii) payment by the Indemnified Party of all Federal (but not state or local) income or gains taxes, or similar Taxes, resulting
from the payment, minus all Tax savings because of deductions or credits available to the Indemnified Party because of the loss, liability or expense, will equal the amount of the
loss, liability or expense. The loss to the Buyer because matters (including the operating results of the Company and its subsidiary) are not as represented and warranted will be
the resulting reduction in the value of the Shares.
 

ARTICLE 9
 

ABSENCE OF BROKERS
 

9.1 Representations and Warranties Regarding Brokers and Others. The Buyer represents and warrants to the Sellers, and each of the Sellers represents and warrants to
the Buyer, that nobody acted as a broker, a finder or in any similar capacity in connection with the transactions that are the subject of this Agreement, except that Etkin &
Company Incorporated acted as financial advisor to the Sellers. All fees and expenses of Etkin & Company Incorporated will be paid by the Sellers. The Buyer, and the Sellers
jointly and severally, will indemnify the other or others of them against, and agree to hold the other or others of them harmless from, all losses, liabilities and expenses
(including, but not limited to, reasonable fees and expenses of counsel and costs of investigation) incurred because of any claim by anyone for compensation as a broker, a
finder or in any similar capacity by reason of services allegedly rendered to the indemnifying party in connection with the transactions that are the subject of this Agreement.
 

ARTICLE 10
 

SEVERANCE PAYMENTS
 

10.1 Supplemental Severance Payments. Each time the Company makes a Supplemental Change of Control Severance Payment (a “Supplemental Payment”) under the
2006 Farnam Companies, Inc. Severance Plan as a result of the change in control of the Company that takes place under this Agreement, the Buyer will contribute to the
Company a sum equal to 60% of the Supplemental Payment.
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ARTICLE 11
 

GENERAL
 

11.1 Expenses. The Buyer and the Sellers will each pay its or their own expenses in connection with the transactions which are the subject of this Agreement, including
legal fees and disbursements, except that (a) the Buyer will pay the filing fees relating to the HSR Act filings required by Section 5.2, and (b) if it is necessary to retain an
Accounting Firm to make determinations as described in Section 1.3.5, the Buyer and the Sellers will each pay one-half of the fees and expenses of the Accounting Firm.
 

11.2 Transfer Taxes If any transfer taxes or similar taxes are incurred in connection with the transactions contemplated by this Agreement, the Buyer will pay, or will
cause the Company to pay, those taxes. The Buyer and the Sellers will file, or cooperate to cause the Company to file, any required Tax Returns relating to transfer or similar
taxes incurred in connection with those transactions.
 

11.3 Access to Properties, Books and Records.
 

11.3.1 From the date of this Agreement until the earlier of the Closing Date or the time this Agreement is terminated in accordance with Article 7, the Sellers will
cause the Company and its subsidiary to give representatives of the Buyer, and of any potential sources of debt or equity financing to the Buyer for the transactions that are
the subject of this Agreement or financing for the Company after the Closing Date, full access during normal business hours to all of their respective properties, books and
records and to knowledgeable personnel of the Company. Until after the Closing, the Buyer will, and will cause its representatives and any potential sources of financing
to, hold all information it receives as a result of its access to the properties, books and records of the Company or its subsidiary in confidence, except to the extent that
information (i) is or becomes available to the public (other than through a breach of this Agreement), (ii) becomes available to the Buyer from a third party which, insofar
as the Buyer is aware, is not under an obligation to either of the Sellers, to any person who is a trustee of either of the Sellers, to the Company or to the Company’s
subsidiary to keep the information confidential, (iii) was known to the Buyer before it was made available to the Buyer or its representative by the Sellers, the Company, its
subsidiary or its representative, or (iv) otherwise is independently developed by the Buyer. If this Agreement is terminated before the Closing, the Buyer will, at the
Sellers’ request, deliver to the Sellers all documents and other material obtained by the Buyer or its representatives from the Sellers, the Company, its subsidiary or its
representative in connection with the transactions which are the subject of this Agreement or evidence that that material has been destroyed by the Buyer.

 
11.3.2 After the Closing, the Buyer will cause the Company to provide the Sellers with access to the books and records, and to knowledgeable personnel, of the

Company and of its subsidiary during normal business hours in connection with the preparation of financial statements by one or both of the Sellers or its affiliates, the
preparation of Tax Returns by one or both of the Sellers or the grantor or a beneficiary of one or both of the Sellers, the preparation of Tax Returns by the Company or its
subsidiary under the control of the Sellers as provided in Section 8.8, audits of any Tax Returns filed by a Seller or the grantor or a beneficiary of a Seller,
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audits of Tax Returns filed by the Company that affect Tax Returns filed by the Sellers or audits of Tax Returns filed by the Company or its subsidiary which are
controlled by the Sellers as provided in Section 8.8.

 
11.3.3 After the Closing, the Sellers will provide the Company with access to their books and records relating to the Company or its subsidiary, and to

knowledgeable representatives of the Sellers, during normal business hours in connection with the preparation of financial statements by the Buyer, the Company or their
respective affiliates, the preparation of Tax Returns by the Buyer, the Company or their respective affiliates or audits of Tax Returns of the Buyer, the Company or their
respective affiliates.

 
11.4 Press Releases. The Buyer and the Sellers will consult with each other before issuing any press releases or otherwise making any public statements with respect to

this Agreement, but nothing in this Section will prevent either party or any affiliate of either party from making any statement or announcement when and as required by law or
by the rules of any securities exchange or securities quotation system on which securities of that party or an affiliate are listed or quoted.
 

11.5 Sellers’ Representative.
 

11.5.1 Any document relating to this Agreement or to the transactions that are the subject of this Agreement that is signed by either trustee of a Seller will be
deemed to have been signed by, and to be the act of, that Seller with the same effect as though it had been signed by both trustees of that Seller.

 
11.5.2 Each of the Sellers appoints Charles B. Duff as its agent and representative to execute documents and otherwise act on its behalf under, and with regard to,

this Agreement and the transactions that are the subject of this Agreement, except that in any instance in which this Agreement expressly requires execution of a document
or other action by both Sellers, at least one trustee of each Seller must execute the document or take the action on behalf of that Seller.

 
11.6 Entire Agreement. This Agreement and the documents to be delivered in accordance with this Agreement contain the entire agreement between the Buyer and the

Sellers relating to the transactions that are the subject of this Agreement and those other documents, all prior negotiations, understandings and agreements between the Buyer
and the Sellers are superseded by this Agreement and those other documents, and there are no representations, warranties, understandings or agreements concerning the
transactions that are the subject of this Agreement or those other documents other than those expressly set forth in this Agreement or those other documents.
 

11.7 Effect of Disclosures. Information disclosed by a party in connection with a representation and warranty contained in this Agreement (including any exhibit or
schedule to this Agreement) will not be treated as having been disclosed in connection with any other representation and warranty, unless it is obvious that information
disclosed in connection with one representation and warranty also applies in connection with another representation and
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warranty, in which case that information will be treated as having been disclosed in connection with both representations and warranties.
 

11.8 Benefit of Agreement. This Agreement is for the benefit of the parties to it, their respective successors and any permitted assigns. This Agreement is not intended to
be for the benefit of, or to give any rights to, anybody other than the parties, their respective successors and any permitted assigns.
 

11.9 Captions. The captions of the Articles and Sections of this Agreement are for reference only, and do not affect the meaning or interpretation of this Agreement.
 

11.10 Assignments. Neither this Agreement nor any right of any party under it may be assigned, except that the Buyer may assign its rights and obligations under this
Agreement to a corporation or other entity that is wholly owned by the Buyer or by persons or entities who or which, at the time of the assignment, own all the outstanding
stock or other equity of the Buyer, if the Buyer unconditionally guarantees that the entity to which the Buyer’s rights and obligations are assigned will perform fully all the
obligations of the Buyer under this Agreement.
 

11.11 Notices and Other Communications. Any notice or other communication under this Agreement must be in writing and will be deemed given when it is delivered in
person or sent by facsimile or email (with confirmation of receipt at the facsimile number or email address to which it is required to be sent), on the business day after the day
on which it is delivered to a major nationwide delivery service for overnight delivery, or on the third business day after the day on which it is mailed by first class mail from
within the United States of America, to the following addresses (or such other address as may be specified after the date of this Agreement by the party to which the notice or
communication is sent):
 

If to the Sellers:
 

The Duff Family Revocable Trust
c/o Charles B. Duff
1015 East Caroline Lane
Tempe, AZ 85284
Facsimile No.: 480-730-5586
Email Address: cduff@mail.farnam

 
and

 
Bassham Trust
c/o Judith K. Bassham
P.O. Box 218
Valley, Washington 99181
Facsimile No.: 509-937-2314
Email Address: judyb@inwi.net
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with copies to:
 

Clifford Chance US LLP
31 West 52nd Street
New York, New York 10019
Attention: David W. Bernstein
Facsimile No.: (212) 878-8375
Email Address: david.bernstein@cliffordchance.com

 
and

 
Lane & Ehrlich, Ltd.
4001 N. Third Street, Suite 400
Phoenix, Arizona 85012
Attention: Robert L. Lane
Facsimile No.: (602) 264-5006
Email Address: boblane@e-law.com

 
If to the Buyer:

 
Central Garden & Pet Company
1340 Treat Boulevard, Suite 600
Walnut Creek, CA 94597
Attention: Glenn W. Novotny
Facsimile No.: (925) 947-0914
Email Address: gnovatny@centralgp.com

 
with a copy to:

 
Orrick, Herrington & Sutcliffe LLP
The Orrick Building
405 Howard Street
San Francisco, CA 94105
Attention: John F. Seegal
Facsimile No.: (415) 773-5759
Email Address: jseegal@orrick.com

 
11.12 Governing Law. This Agreement will be governed by, and construed under, the laws of the State of Delaware, without regard to conflicts of laws principles that

would apply the laws of any other jurisdiction.
 

11.13 Amendments. This Agreement may be amended by, but only by, a document in writing signed by the Buyer and both of the Sellers.
 

11.14 Counterparts. This Agreement may be executed in two or more counterparts, some of which may be signed by fewer than all the parties or may contain facsimile
copies of pages signed by some of the parties. Each of those counterparts will be deemed to be an original copy of this Agreement, but all of them together will constitute one
and the same agreement.
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IN WITNESS WHEREOF, the Buyer and both of the Sellers have executed this Agreement, intending to be legally bound by it, on the day shown on the first page of
this Agreement.
 

DUFF FAMILY REVOCABLE TRUST, created under an Agreement
dated December 12, 1990

By:  /s/ CHARLES B. DUFF
  Name: Charles B. Duff
  Title:  Trustee

By:  /s/ DORIE DUFF
  Name: Dorie Duff
  Title:  Trustee

 
BASSHAM TRUST, created under an Agreement and Declaration of

Trust dated May 29, 1984

By:  /s/ JUDITH K. BASSHAM
  Name: Judith K. Bassham
  Title:  Trustee

By:  /s/ HOWARD W. BASSHAM
  Name: Howard W. Bassham
  Title:  Trustee

 
CENTRAL GARDEN & PET COMPANY

By:  /s/ GLENN NOVOTNY
  Name: Glenn Novotny
  Title:  Chief Executive Officer
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Exhibit 99.1
 
FOR IMMEDIATE RELEASE
 
 

 
Contact:

  
Paul Warburg
Central Garden & Pet

     925.948.3686
 

CENTRAL GARDEN & PET AGREES TO ACQUIRE FARNAM COMPANIES, INC.
Leading Branded Product Supplier in Equine Care Marketplace

Forms Animal Health Strategic Business Unit
Strengthens Animal Health Product Portfolio and Development Capabilities

 

 
WALNUT CREEK, CALIFORNIA, January 19, 2006 – Central Garden & Pet Company (NASDAQ: CENT) today announced that it has agreed to acquire the stock

of Farnam Companies, Inc., for approximately $287 million, plus $4 million for the purchase of related real property.
 

Based in Phoenix, Arizona, Farnam is a leading manufacturer and marketer of innovative health care products primarily for horses, household pets and livestock sold
through over-the-counter and veterinary channels. In addition to the internationally recognized Farnam umbrella brand, Farnam’s portfolio of industry leading brands includes
Equicare®, ComboCare™, IverCare™, Endure®, and Repel-X® for horses; D-Worm™, BioSpot® and Scratchex® for household pets; and Adams™ and Bite Free™ insect
controls for home and yard care.
 

“The strategic acquisition of Farnam and its extensive portfolio of highly efficacious animal health care products propels Central into the leadership position in the
equine marketplace, and provides us with a significantly stronger presence in the broader animal health care industry” noted Glenn Novotny, President and Chief Executive
Officer. “Farnam and Wellmark International, Central’s wholly owned subsidiary, will combine to form a new, industry leading animal health strategic business unit. The
mission of the new strategic business unit is to launch new, innovative products that, we believe, will further enhance our leadership position in active ingredient based products
and technologies for animal health.”
 

-more-



In its fiscal year ending November 30, 2005, Farnam generated net sales of approximately $160 million. The acquisition is expected to be earnings neutral for fiscal
2006. The transaction is expected to close in Central’s second fiscal quarter ending March 2006 and is subject to satisfaction of regulatory requirements and other customary
closing conditions.
 

Charles Duff, Farnam’s Chairman of the Board, stated, “I am delighted that Central Garden will be acquiring Farnam. Central’s markets, business operations and
corporate culture are very compatible with those of Farnam, and we foresee a fast, seamless integration producing significant economic benefits for the combined
companies. Equally important, we anticipate that the combination of these two fine companies will provide significant benefits to consumers and exciting opportunities for our
channel partners in the future.”
 

Etkin & Company, Incorporated initiated the transaction and acted as exclusive financial advisor to Farnam and the Farnam shareholders in the sale of the business.
 

“For 60 years, consumers and animal health professionals alike have relied on Farnam for quality, innovative products to help care for their horses and household pets. It
is one of the most trusted brands in the animal health industry,” concluded Mr. Novotny. “We look forward to working with the experienced Farnam management team to
develop the next generation of animal health products to further enrich the bond between consumers and their animals.”
 

A conference call has been scheduled for 8:45 a.m. Eastern Time on Friday, January 20, 2006, to discuss this acquisition in more detail.
 

Individuals can access the call by dialing 1-866-543-6408 and passcode 470 37 734. Those individuals calling from outside the United States should dial 617-213-8899
and passcode 470 37 734.
 

Central Garden & Pet’s conference call will be simultaneously broadcast over the Internet through Central’s website, http://www.central.com. To listen to the webcast,
please log on to the website prior to the scheduled call time to register and download any necessary audio software.
 

Re-play dial-in numbers for the call will be available for three weeks: 1-888-286-8010 and passcode 724 94 874 (domestic) and 617-801-6888 and passcode 724 94 874
(international).
 

Central Garden & Pet Company is a leading innovator, marketer and producer of quality branded products for the pet and lawn and garden supplies markets. Our pet
products include pet bird and small animal food, aquarium products, flea, tick, mosquito and other pest control



products, edible bones, cages, carriers, pet books, and other dog, cat, reptile and small animal products. These products are sold under a number of brand names, including
Kaytee, SuperPet, All-Glass Aquarium, Oceanic, Kent Marine, Energy Savers Unlimited, Zodiac, Pre-Strike, Altosid, Nylabone, TFH, Four Paws and Interpet. Our lawn and
garden products include grass seed, wild bird food, weed and insect control products, and decorative outdoor patio products. These products are sold under a number of brand
names, including Pennington, Norcal Pottery, New England Pottery, GKI/Bethlehem Lighting, Lilly Miller, Matthews Four Seasons, Cedar Works, AMDRO, Grant’s, Sevin
and Over’n Out. For additional information on Central Garden & Pet, including access to the Company’s SEC filings, please visit the Company’s website at
http://www.central.com/.
 

“Safe Harbor” Statement under the Private Securities Litigation Reform Act of 1995: The statements contained in this release which are not historical facts, including
future earnings guidance, are forward-looking statements that are subject to risks and uncertainties that could cause actual results to differ materially from those set forth in or
implied by forward-looking statements. These risks are described in the Company’s Securities and Exchange Commission filings. Central undertakes no obligation to publicly
update these forward-looking statements to reflect new information, subsequent events or otherwise.
 

# # #


